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Therefore under H olden v. Stratton' a trustee in bankruptcy has no right to in- 
surance policies where a state statute provides that such policies shall not be 
available to creditors, even if the policies have a cash surrender value. 

Under § 70a3 of the Act, the trustee succeeds to the "... title of the 
bankrupt ... to all powers which he might have exercised for his own 
benefit ..." This would seem to provide that where the insured reserves 
a right to change the beneficiary, the trustee under the same right may order 
that the beneficiary be changed so that the proceeds go to the estate of the in- 
sured, which in effect would transfer such policies to the trustee. But the rule 
is otherwise* There is authority apparently contrary, 7 but an examination 
will show that all that is decided is that if the state statute does not exempt 
such policies, then § 70a3 operates. 

The important point then is to determine whether the state statute and de- 
cisions exempt a policy of any particular nature.* Various states interpret their 
own exemption statutes in widely different ways. For example,, it has been 
held that the type of insurance known as endowment insurance is nothing 
more than a form of investment, and is not "life insurance" properly within the 
purview of such statutes.* Other cases have decided the opposite.'" On this 
point, too, the federal courts, applying § 6 of the Act, will follow the con- 
struction placed by a particular state on its own exemption statute. 



Liability Insurance: Rights op Injured Party against the Insurer.— Rhode 
Island, Laws 1921, c. 2094 provides that liability policies, insuring for property dam- 
age or personal injury, shall contain a provision that the insurer is directly liable to 
the injured party. The latter must proceed against the assured, but if he cannot be 
found, may proceed directly against the insurer. If a judgment against the assured 
is returned wholly or partly unsatisfied, the insurance company is liable for the 
deficiency, up to the face value of the policy, at the suit of the holder of the judg- 
ment. 

So-called liability policies fall into two classes: (1) indemnity insurance; (2) 
legal liability insurance. Indemnity insurance protects only against actual loss, and 
payment of a judgment or claim is a condition precedent to recovery from the in- 
surance company. 1 But in legal liability insurance the obligation of the insurer 
arises at the moment a judgment fixes the legal liability of the assured.' 

But the opinion does not mention § 6 of the Act, and an exemption under the 
state statute on that question was neither involved in nor considered in the 
case Moreover, the opinion cites with approval Bwlingham v. Crouse, supra, 
footnote 3, which in turn approves Holden v. Stratton, supra, footnote 4, 
Cohen v. Samuels would, therefore, seem to be strictly in accord with previous 
rulings of the Supreme Court. 

•In re' Johnson, supra, footnote 4; In re Pfaffinger CD. C. 1908) 164 Fed. 
526; see Allen v. Central Wis. Trust Co. (1910) 143 Wis. 381, 385, 127 N. W. 
1003 

Un re White (C. C. A. 1909) 174 Fed. 333. . 

'If a policy does not come within the state statute, then it is not exempt and 
if it has a cash surrender value will go to the trustee. In re White, supra, foot- 
note 7; In re Wolff CD. C. 1908) 165 Fed. 984. 

'Tolcottv .Kef* (1892) 34 Neb. 611 52 N. W 400. 

"Holden v. Stratton, supra, footnote 4; In re Booss (D. C. 1907) 154 tea. 
494. 

'Carter v. Aetna Life Ins. Co. (1907) 76 Kan 275 91 Pac 178; see Anoka 
Lumber Co. v. Fidelity, etc. Co (.1895) 63 Minn. 286 292, 65 . N W .353 

'American Employers' Liability Ins. Co. v. Fordyce (1896) 62 Ark. 56-, 
36 S. W. 1051 ; Anoka Lumber Co. v. Fidelity, etc. Co.. supra, footnote 1. 
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In both classes of insurance, however, it is generally true that the injured claim- 
ant has no rights on the policy against the insurance company,* although in the case 
of a legal liability policy he may garnish the insurer after judgment against the 
assured, since the company thereupon becomes the tatter's debtor. 4 But under an 
indemnity policy of course, there is no debt due from the company until the 
judgment is paid. 5 The Rhode Island statute makes of policies a contract between 
the insurer and the assured, in favor of a third person, unknown at the time of the 
making of the contract. The provisions of the statute are salutary. Frequently an 
injured person has secured a judgment, only to find the defendant assured an in- 
solvent. 6 Under an indemnity policy the insurance company is thus saved from 
payment.' Also an injured parry was helpless where, after judgment, the insurance 
company settled with the assured, and the latter paid other debts, then becoming 
insolvent.* Such a result seems really to pay the insured for having injured some- 
body, and leaves out of account the injured altogether. The insurance company 
is always adequately protected by the usual provisions reserving to it the right to 
settle and defend all claims arising on the policy. 

The instant statute is an interesting and commendable extension of the policy 
behind the provision of the typical Workmen's Compensation Law, which permits 
a recovery from the insurance company by the injured employee* 

'Finley v. United States Casualty Co. (1904) 113 Tenn. 592, 83 S. W. 2; 
Frye v. Bath Gas, etc. Co. (1903) 97 Me. 241, 54 Atl. 393; see Bain v. Atkins 
(1902) 181 Mass. 240, 244, 63 N. E. 414; contra, Sanders v. Insurance Co. (1904) 
72 N. H. 485, 57 Atl. 655; cf. Bmbler v. Hartford Ins. Co. (1899) 158 N. Y. 431, 53 
N. E. 212. 

* Anoka Lumber Co. v. Fidelity, etc. Co., supra, footnote 1. 
'Allen v. Aetna Life Ins. Co. (C. C. A. 1906) 145 Fed. 881. 

'Cayard v. Robertson (1910) 123 Tenn. 382, 131 S. W. 864; Carter v. Aetna 
Life Ins. Co., supra, footnote 1. 

'For relief by garnishment which a claimant may sometimes get under a 
legal liability policy, see Anoka Lumber Co. v. Fidelity, etc. Co., supra, foot- 
note 1. 

* Bain v. Atkins, supra, footnote 3. 

•See The Cascade (D. C. 1916) 241 Fed. 206, 208 (construing a N. Y. 
statute) ; Mo., Laws 1921, pp. 425, 438. 



